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situs and are necessarily part of the land, it being held in the case of 
the former, that the exclusive right to mine is merely a license, Kelly 
v. Keys (1906) 213 Pa. 295, 62 Atl. 911, though in the same states, in 
the case of the latter, the exclusive right to mine is considered a grant 
of the fee, Delaware L. & W. R. R. v. Sanderson (1885) 109 Pa. 583, 1 
Atl. 394. The conveyance of the exclusive right to mine forever, even 
though referred to as a privilege in the conveyance, seems inconsistent 
with the retention of any right by the grantor, see Clement & Mosser v. 
Youngman & Walter (1861) 40 Pa. 341, 345, and where such language 
is used, as in the instant case, there can be little doubt that the fee in 
the minerals is intended to be passed. 

Officers — Liability for Loss of Public Money — Distinction Between 
"Public" and Private Money. — Under the rules of the Department of 
Correction, the liability of a warden of a prison was as follows: 
". . . 18. Responsibility for Fine and Bail. He shall be responsi- 
ble for the receipt and custody of all fines or bail paid by or for 
prisoners, and he shall turn the same over to the proper authority as 
required by law. ... 24. Responsibility for Property of Inmates. 
He shall be directly responsible for the proper care and delivery of 
clothing, money or valuables of inmates committed to his care." All 
prisoners were obliged to deposit such property with the warden. The 
prisoners' money, so deposited, was stolen by a keeper designated by 
the defendant warden to care for it and the defendant was sued on 
his bond. The absence of culpability in the defendant was admitted. 
Held, two judges dissenting, the defendant was liable under the rule 
making public officers having custody of "public money" absolutely 
liable therefor. City of New York v. Fox (App. Div. 1st Dept 1919) 
178 N. Y. Supp. 805. 

The soundness of the rule laid down by the court can no longer be 
doubted. Tillinghast v. Merrill (1896) 151 N. Y. 135, 45 N. E. 375; 
Village of Bath v. McBride (1916) 219 K Y. 92, 113 IT. E. 789; Smythe 
v. United States (1903) 188 U. S. 156, 23 Sup. Ct. 279. The basis of 
the rule is solely one of public policy, it being thought "wiser to subject 
the custodian of the public moneys to the strictest liability rather than 
open the door for the perpetration of fraud". Tillinghast v. Merrill, 
supra. But a distinction between losses of public funds and losses of 
private funds, although often hard to draw, is recognized; People ex rel. 
Nash v. Faulkner (1887) 107 IT. Y. 477, 14 IT. E. 415; Gartley v. People 

(1901) 28 Colo. 227, 64 Pac. 208; contra, Northern P. Ry. v. Owens 

(1902) 86 Minn. 188, 90 IT. W. 371; and in the latter case there seems 
to be no reason for extending the doctrine, which, is hard on the public 
officer at best, any further. It is suggested that the proper test of what 
is "public money", so as to put the absolute liability doctrine into opera- 
tion, is whether the loss of the effects entrusted to a public officer could 
work detriment to the state but for the absolute obligation of the officer 
to reimburse the state. In the instant case the money lost could not 
be a detriment to the state for the money neither belonged to the state 
nor was the state under any obligation to make it good; Sec. 24, supra; 
nor is the fact that the prisoner was obliged to deposit the money with 
the defendant a controlling element. As a further argument that the 
funds involved are not considered "public money", it might be urged 
that since the rules of the Department of Correction specifically provide 
for two kinds of responsibility — "for fines and bail", Sec. 18, supra, and 
"for property of inmates", Sec. 24, supra — some such distinction between 
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public and private money was contemplated. The dissenting opinion 
in the instant case seems to have more successfully analyzed the policy 
involved. 

Public Lands — Minerals — Cancellation of Patent. — In a suit by the 
United States to cancel a patent for indemnity lands, the evidence 
showed that when the patent was sought and obtained, on affidavits 
that the lands were non-mineral, they were known by the defendant 
company's officers to be valuable for oil. Held, the relief sought should 
be granted. United States v. Southern Pac. Co. (1919) 40 Sup. Ct. 47. 
All mineral lands other than those containing coal and iron were 
excluded from the grant under which the patent in the instant case was 
issued. 14 Stat. 292. Before the issuance of a patent, the duty of 
determining the character of the land rests with the Land Department, 
Shaw v. Kellogg (1898) 170 U. S. 312, 18 Sup. Ct. 632; see Barden v. 
Northern Pac. B. B. (1894) 154 U. S. 288, 330, 14 Sup. Ct. 1030, and 
the subsequent discovery of minerals does not per se affect the title. 
Shaw v. KeUog, supra; Davis's Adm'r v. Weiblold (1891) 139 TJ. S. 
507, 11 Sup. Ct. 628. However, the courts may inquire into the circum- 
stances surrounding the issuance of a patent and set it aside if obtained 
by fraud or mistake, Johnson v. Towsley (1871) 80 U. S. 72, though 
the issue must be raised directly and not by a collateral attack. Burke 
v. Southern Pac. B. B. (1914) 234 U. S. 669, 34 Sup. Ct. 907. But clear 
and convincing proof of fraud is necessary, Diamond Goal & Coke Go. 
v. United States (1914) 233 TJ. S. 236, 34 Sup. Ct. 507, as will be appre- 
ciated by a comparison of the instant ease with United States v. South- 
em Pac. Co. (D. C. 1919) 260 Fed. 511, in which the evidence of fraud 
was held insufficient. 

Specific Performance — Cancellation of a Deed— Contract to Sup- 
port. — The plaintiff, the aged father of the defendant, contracted to 
convey his mortgaged property and business to his son, the deed to be- 
come absolute on the son's paying the mortgage out of the profits of the 
business; the son then to execute a lease of the premises to the father 
for his life, and to provide his living expenses. The plaintiff per- 
formed his side of the agreement but the son later abandoned the busi- 
ness and refused to provide the living expenses. The plaintiff filed a 
bill to have the land reconveyed. Held, that reconveyance would be 
denied but specific performance of the son's promise to furnish a living 
granted. Whitman v. Whitman (Mich. 1919) 174 W. W. 153. 

Ordinarily non-performance by the grantee will not entitled the 
grantor to a cancellation of the deed in equity. Chicago etc. By. v. Tit- 
terington (1892) 84 Tex. 218, 195 S. W. 472. But, because of the hard- 
ship caused the grantor, by the grantee's breach of his promise to sup- 
port his parent, in cases similar to the instant one the courts have con- 
sidered them apart from the general rule, Huffman v. Bickets (1916) 60 
Ind. App. 526, 111 N". E. 322; Bruer v. Bruer (1909) 109 Minn. 260, 123 
If. ~W. 813, and have allowed a reconveyance of the property either on 
the theory that the grantee's promise was a condition subsequent pres- 
ent in fact or implied in law; Huffman v. Bickets, supra; contra, Brand 
x. Power (1900) 110 Ga. 522, 36 S. E. 53; or that the agreement created 
an implied trust; Brant v. Bell (1904) 26 R. I. 288, 58 Atl. 951; or to 
prevent a multiplicity of suits and because of the uncertainty of the 
damages at law; Bussell v. Bobbins (1910) 247 111. 510, 93 1ST. E. 324; 



